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I. IDENTIFY OF PETITIONER
The Petitioner is Terri Hall.
I1. CITATION TO COURT OF APPEALS DECISION

Terri Hall seeks review by the Washington State Supreme
Court of the Appellate Court’s August 3, 2021 unpublished
opinion (No. 53381-2-II), with respect to its affirming the
Superior Court’s dismissal, on summary judgment, of Ms. Hall’s
counterclaims against Group Health Cooperative for bad faith and
violations of the Consumer Protection Act, and its decision that
“Hall and her attorneys had a duty to cooperate under the
[insurance contract].”

I1I. ISSUES PRESENTED FOR REVIEW

Should the Supreme Court accept review under RAP
13.4(b)(1), (2) and (4), when the Appellate Court’s decision
violated longstanding decisions of this Court and the Appellate
Court and where the issue involves a substantial public interest in

need of determination by the Supreme Court? YES.



IV. STATEMENT OF THE CASE

A. Background Facts

Terri Hall started a premises liability personal injury
lawsuit against Labor 1992 Corporation (“1.92C”), in Thurston
County Superior Court (hereafter the “tort case™). CP /558-1565.
Ms. Hall’s economic damages exceeded $700,000. Her past and
future wage and benefit net loss due to the incident was $484,199,

CP 1728-1761. 192C admitted (CR36) to over $200,000 of
reasonable causally-related necessary medical expenses. CP
1463-1552,

Group Health Cooperative (“GHC”) was Ms. Hall’s health
insurer. GHC claims that it paid $83,580.66 of Ms. Hall’s
medical expenses incurred as a result of the injuries she suffered.
CP 1349.

Ms. Hall’s case against L92C involved evidence of
comparative fault. CP 1633-1634, 1617-1619; 1621-1624.
Despite her past medical history (of her knee giving way on her,

weakness and difficulty with stairs, feeling of instability in her
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right knee, near fall on several occasions, trouble going up and
down stairs, unstable right knee and her knee collapsing) — she
took the stairs instead of an available ramp.

Rather than focusing on safely descending the stairs, Ms,
Hall thought she was turned, talking to her friend as she
descended the stairs. CP 7626. Ms. Hall got to the end of the
stairway handrail, assumed that she was on the sidewalk, and
proceeded to step onto the edge of one of the stairs and then fell.
CP1627-1629.  Ms. Hall’s tort case also involved evidence of
relevant prior medical history and pre-existing medical
conditions. See e.g. CP [581-1583, 1585-1586, 1588-1594,
1598, 1604, 1608, 1610, 1612- 1614.

Ms. Hall settled her tort case against 1.92C for $600,000.
Her settlement does not fully compensate her for her losses
sustained - but she settled in the face of evidence of comparative

fault.



B. GHC committed bad faith and CPA violations.

GHC sued Ms. Hall, claiming that Ms. Hall breached the
insurance contract and that GHC is entitled to the full amount of
its Medical Expenses, without having to pay its pro rata share of
fees and costs. CP I- 6.

GHC repeatedly engaged in unfair and deceptive acts, bad
faith conduct, and bullying of its insured — causing damages to
Ms. Hall. Ms. Hall countersued GHC for bad faith, CPA
violation and breach of contract. CP 15-25.

Ms. Hall filed a motion for partial summary judgment,
seeking dismissal of GHC’s breach of contract claim. CP [43]-
1455. GHC filed a motion for summary judgment, claiming that
it had a valid and enforceable claim for reimbursement against
Ms. Hall and seeking an order that Ms. Hall to pay GHC the full
amount of its outstanding subrogation/reimbursement plus pre-
judgment interest and that dismissed Ms, Hall’s counterclaims.

CP 1345-1369.



The Superior Court granted GHC’s MSJ, and subsequently
entered judgment in GHC’s favor for the entire Medical Expense
amount, CP 1920-1922, 1945-1948. The Superior Court denied
Ms. Hall’s motion for partial summary judgment. CP 1926-1928.

Ms. Hall appealed. The Appellate Court issued an
unpublished opinion on January 5, 2021 affirming the Superior
Court’s decisions.

Ms. Hall filed a motion for reconsideration. On July 27,
2021, the Appellate Court issued an “Order Granting [Ms. Hall’s]
Motion For Reconsideration And Withdrawing Opinion”. The
Appellate Court withdrew its January 5, 2021 opinion, and on
August 3, 2021 the Appellate Court issued its new unpublished
opinion. The Appellate Court held as follows:

1. The Superior Court erred by granting summary
judgment in favor of Group Health;

2. The Superior Court’s partial summary judgment
dismissal of Ms. Hall’s counterclaim for breach of contract is

reversed;



3. The Superior Court’s partial summary judgment
dismissal of Ms. Hall’s counterclaims of bad faith and CPA
violations is affirmed; and

4. The case 1s remanded to the Superior Court for further
proceedings consistent with the opinion,

The Appellate Court affirmed the dismissal of Ms. Hall’s
counterclaims as a matter of law, and also determined that Ms.
Hall had a duty to cooperate under the contract. The Appellate
Court failed to apply and follow the rules that govern those
issues. That is not justice. Ms. Hall filed a motion for
reconsideration. The Appellate Court denied the motion. This
Petition follows.

V. ARGUMENT
A.  The contract limits its cooperation provision to
GHC’s “efforts to collect” Medical Expenses —
not investigating or determining made whole.
The GHC insurance contract explicitly limits its

cooperation provisions to GHC’s “efforts to collect” or “in

recovery of” its medical expenses. The specific terms “efforts to
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collect its Medical Expenses” and “in recovery of its Medical
Expenses” are literally in the contract:

The Injured Person and his/her agents shall

cooperate fully with GHC in its efforts to collect

GHC’s Medical Expenses. [Emph added].

If the Injured Person fails to cooperate fully with

GHCinrecovery of GHC’s Medical Expenses, the

Injured Person shall be responsible for directly

reimbursing GHC for 100% of GHC’s Medical

Expenses. [Emph added].

CP 1708-1709.

Rule No. 1: “The duty fo cooperate exists only in relation
to performance of a specific contract term.” Badgettv. Sec. State
Bank, 116 Wash. 2d 563, 570, 807 P.2d 356 (1991).

Rule No. 2: Undefined terms in an insurance policy are
given their ordinary and common meaning. See Moeller v.
Farmers Ins. Co. of Washington, 173 Wash. 2d 264, 272, 267
P.3d 998 (2011).

To “collect” or to “recover” is not the same as to “evaluate”

or “investigate.”



“Recover” means: “To get back : REGAIN”.
www.merriam-webster.com/dictionary/recover. “Recovery”
means: “[T]he act, process or an instance of recovering.”

www.merriam-webster.com/dictionary/recovery.

““Collect” means “to receive, gather, or exact from a
number of persons or other sources.” Webster's Third New
International Dictionary 444 (2002).”  Jumamil v. Lakeside
Casino, LLC, 179 Wash. App. 665, 690, 319 P.3d 868 (2014).

“Evaluate” means: “[T]o determine or fix the value of.”
www.merriam-webster.com/dictionary/evaluate.

“Investigate” means: “[T]o observe or study by close
examination and systematic inquiry.”

www.merriam-webster.com/dictionary/investieate.

The distinction between efforts to collet medical expenses
and determining GHC’s reimbursement rights, is so clear that
even the GHC contract makes the distinction. The contract
provision that Ms. Hall hold settlement funds in trust demands

that she do so “until GHC’s subrogation and reimbursement rights
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are fully determined”. CP 1708, 1709, respectively.

Rule No. 3: “We view an insurance contract in its entirety
and cannot interpret a phrase in isolation.” Moeller, id at 271.

Rule No. 4: “Insurance contracts are construed strictly
against the insurer and liberally in favor of the insured.” Metro.
Mortgage & Sec. Co. v. Reliable Ins. Co., 64 Wn.2d 98, 100, 390
P.2d 694 (1964).

No average person purchasing insurance would understand
the contract, as it is written, to force Ms. Hall to assist GHC in
“collecting” money from a common fund that does not fully
compensate Ms. Hall. The contract explicitly bars GHC from
having a right to reimbursement in such situations:

GHC’s subrogation and reimbursement rights shall

be limited to the excess of the amount required to

fully compensate the Injured Person for the loss
sustained, including general damages.

CP 1708.
Rule No. 5: “It is well established that the language of an

insurance policy should be interpreted in accordance with the way



it would be understood by the average maﬁ purchasing
insurance.” Ames v. Baker, 68 Wash. 2d 713, 716, 415 P.2d 74
(1966) See also Boeing Co. v. Aetna Cas. & Sur. Co., 113 Wn.2d
869, 784 P.2d 507 (1990) See also Kent Farms, Inc. v. Zurich
Ins. Co., 140 Wash. 2d 396, 399, 998 P.2d 292 (2000).

Even if “efforts to collect its Medical Expenses” were
susceptible to an interpretation other than what it says, the Court
must (but did not} apply the interpretation most favorable to the
insured.

Rule No. 6: “When a policy is fairly susceptible of two
different interpretations, that interpretation most favorable to the
insured must be applied, even though a different meaning may
have been intended by the insurer.” [Bold added]. Ames, id at
717.

Rule No. 7: “Insurance contracts are construed strictly
against the insurer and liberally in favor of the insured.” Metro.

Mortgage & Sec. Co. Id, at 100.

10



Rule No. 8: “ “The whole panoply of contract law rests on
the principle that one is bound by the contract which he
voluntarily and knowingly signs.” ” Donatelli v. D.R. Strong
Consulting Engineers, Inc., 179 Wn.2d 84, 113, 312 P.3d 620
(2013), quoting Nat'l Bank v. Equity Investors, 81 Wash.2d 886,
912--13, 506 P.2d 20 (1973).

The Court violated these well-settled rules, injected
language and an insurer-skewed interpretation into the contract,
and as a result, concluded that “Hall and her attorneys had a duty
to cooperate under the MCA.”

B.  Dismissal of Ms. Hall’s counterclaim for
insurance bad faith was based on failures to apply
the rules set out by this Court.

In its analysis of the bad-faith counterclaim (question of

fact), the Appellate Court held that GHC was “within its right to
pursue its right to reimbursement under the policy and to request

information from Hall and her attorneys in order to investigate

and determine whether Hall had been fully compensated.” [Bold
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added].

First, GHC has no “right” to reimbursement. See GHC
contract’s made whole provision. [Bold added] CP 1708. The law
also bars a right to reimbursement when, as here, the insured is
not fully compensated.

Rule No. 9: “Wherever they [subrogation rights] reside, it
has long been recognized that such rights are subject to the
principle that an insured must be “made whole” for any losses
before an insurer may recover its payments: [. . .]" Grp. Health
Coop. v. Coon, 193 Wash. 2d 841, 850, 447 P.3d 139 (2019).
“Even if this court were to find that GHO’s right to direct
reimbursement is not dependent on its right to subrogation, the
fact remains that, if Coon has not been “made whole,” no right to
reimbursement ever arises.” id., at 852,

The facts prove that Ms. Hall’s economic damages alone
cxceeded the settlement amount, but the facts also show evidence

of comparative fault and pre-existing medical conditions. The

12



facts prove that Ms. Hall was not fully compensated, in the face
of evidence of comparative fault.

Second, the Appellate Court is aiso wrong because the
insurance contract’s cooperation provisions do not force Ms. Hall
to assist GHC in “investigating” or “determining” its “right to
reimbursement.” That is not what the contract states, and that
conclusion hinges on the complete disregard of Rules 1-9 above.

GHC engaged in a pattern of sending letters to either Ms.
Hall or Ms. Hall’s attorney (or both) that were misleading and
that misrepresented its policy and its subrogation rights. CP 752
(RFA 210) and CP 1810-1850; CP 1296-1297.

The Appellate Court focused on whether the letters were
“collection” letters, rather than whether they were misleading and
deceptive. First, subrogation activities can be “collection”
activities:

Rule No. 10: The CPA is applicable to deceptive insurance

subrogation collection activities, considering the broad legislative

13



mandate that the business of insurance is vital to the public
interest, the public policies favoring honest debt collection, and
the statutory mandate to liberally construe the CPA in order to
protect the public from inventive attempts to engage in unfair and
deceptive business practices. Panag v. Farmers Ins. Co. of
Washington, 166 Wash. 2d 27, 55, 204 P.3d 885 (2009)

Second, GHC sent over ten letters to Ms. Hall — and each
ofthose letters included the material misrepresentation that at the
time of settlement, payment of GHC’s reimbursement “should be
made” by check and payable to GHC. [Bold added]. CP 752
(RFA 210) and CP 1810-1850. “Should” means: “Used in
auxiliary function to express obligation, propriety, or
expediency.”
hitps://www.merriam-webster.com/dictionary/should.

Pursuant to the GHC contract and Washington law,
payment should not be made to GHC if Ms. Hall is not made

whole. In each of these GHC letters, GHC omitted that GHC’s
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contract has a “made whole” provision, barring GHC’s right to
reimbursement if Ms. Hall is not fully compensated. That is
material omitted infoﬁnation - going to the heart of whether
reimbursement “should be made” at the time of settlement. The
GHC letters are misleading, deceptive and a misrepresentation of
GHC’s subrogation rights.

GHC took overt actions (i.e. repeatedly sending written
correspondence) that omitted material pblicy provisions, that
misrepresented its subrogation rights, and that mislead (rather
than inform) Ms. Hall about her rights under the contract and
Washington subrogation law.

Rule No. 11: “Even accurate information may be

13

deceptive “ ‘if there is a representation, omission or practice that
is likely to mislead.” ™ Bain v. Metro. Mortg. Grp., Inc., 175
Wash. 2d 83, 115, 285 P.3d 34 (2012).

Rule No. 12: It is an unfair method of competition and an

unfair or deceptive act or practice in the business of insurance,

specifically to the settlement of claims, for an insurer to

15



misrepresent pertinent facts. WAC 284-30-330(1).

Rule No. 13: An insurance company's duty of good faith
rises to an even higher level than that of honesty and lawfulness
of purpose toward its policyholders: an insurer must deal fairly
with an insured, giving equal consideration in all matters to the
insured's interests. See Tankv. State Farm Fire & Cas. Co., 105
Wash. 2d 381, 386, 715 P.2d 1133 (1986).

Rule No. 14: The business of insurance is one affected by
the public interest, requiring that all persons be actuated by good
faith, abstain from deception, and practice honesty and equity in
all insurance matters. See RCW 48.01.030).

In addition to those letters, GHC sent another misleading
and deceptive subrogation letter, which stated in part: “Through
this contractual clause and principles of equity, Group Health is
entitled to reimbursement for its medical treatment given to a
patient where the injury is caused by the act or omission of a third
party and where the patient obtains a settlement or judgment
against the third party.” CP 1221 [section 8] and 1296. This is

16



misleading and deceptive, and itis a misrepresentation because of
what GHC failed to disclose — that its contract and case law bar
its right to reimbursement when the insured is not fully
compensated.

The Appellate Court rationalized GHC’s conduet in this
letter by stating that in an earlier letter, GIIC “told Hall that it
would have a right to reimbursement ‘if the at-fault party is liable
and the at-fault party has sufficient assets to compensate you.’ ”
That is not the law, and it is another misrepresentation by GHC,
Whether or not the “at fault party has sufficient assets to
compensate [the insured]” does not determine whether GHC has
a right to reimbursement. The determining factor is whether the
insured is fully compensated by the relevant applicable measure
of damages (not the sufficiency of the liable third party’s assets).
The inquiry, of whether the insured is fully compensated by the
relevant applicable measure of damages, is made without concern
for whether the loss is fully or only partially insured or whether

the insured was party at fault:

17



Rule No. 15: The Washington State Supreme Court in
Sherry v. Fin. Indem. Co., 160 Wn.2d 611, 619, 160 P.3d 31
(2007), provided a two-prong test for an insurer’s entitlement to
reimbursement: (1) when the contract itself authorizes it, and (2)
when the insured is fully compensated by the relevant “applicable
measure of damages”.

Rule No. 16: “The question of reimbursement concerns
only whether an insured has been fully compensated for its loss.
This inquiry does not depend upon whether the loss is fully or
only partially insured. Neither does it depend upon whether the
insured itself was the cause of some part of the loss.” [footnotes
omitted] S&K Motors, Inc. v. Harco Nat. Ins. Co. 151
Wash.App. 633,641-42, 213 P.3d 630 (2009).

Rule No. 17: The measure of damages in tort actions is
that indemnity which will afford an adequate compensation to a
person for the loss suffered or the injury sustained by him as the
direct, natural, and proximate consequence of the wrongful act or

omission. Burr v. Clark, 30 Wash. 2d 149, 158, 190 P.2d 769

18



(1948).

Rule No. 18: “[t]here is no other precedent for the position
that settlement for less than the tortfeasor's policy limits somehow
raises a presumption of full compensation or otherwise prejudices
the insured's PIP benefits. Liberty Mut. Ins. Co. v. Tripp, 144
Wash. 2d 1, 22, 25 P.3d 997 (2001).

GHC’s counsel continued this pattern of bad faith letter-
writing before suing Ms. Hall.

In his April 5,2016 letter, GIIC’s attorney stated he would
review the file and would be in touch. The letter did not request
any information from Ms. Hall or her attorney. CP 1201,

In his April 27, 2016 letter to Ms. Hall’s attorney, GHC
counsel determined that GHC was “[e]ntitled to be reimbursed for
the amounts it expended for Ms, Hall’s medical care.” CP 1207,
GHC now claims that GHC had no way to evaluate whether Ms.
Hall was not made whole, which means that the April 27, 20165

letter was another false representation. This letter did not request

19



any information from Ms. Hall or her attorneys.

In his May 5, 2016 email, GHC counsel stated, “I have not
received any of the records I requested in my last letter to you.”
CP 1213. That was misleading, as his April 27, 2016 letter did
not specifically request any records from Ms. Hall or her attorney.
It stated, “should you wish to provide additional evidence to
support your claim [.. . .] we would, of course, be willing to review
the same.” CP1207.

In his June 10, 2016 letter, GHC’s counsel falsely stated,
“In my letter of April 5, 2016, I requested that you provide our
office with certain information in support of your claim . .. “ CP
1217. That was a false statement, Judge Maxa, in his dissent of
the January 5, 2021 opinion, wrote, “That statement was false.”
The April §, 2016 letter did not request any information from Ms.
Hall. CP 1201.

The June 10, 2016 letter from GHC counsel quoted the
cooperation provisions of the insurance contract, but it omitted

the contract’s made whole provision, which bars any right to

20



reimbursement when the insured is not fully compensated.

This June 10, 2016 letter reveals that GHC based its
“failure to cooperate” claim on three baseless, bad faith,
conclusions: (1) That GHC was not promptly notified of a
tentative settlement; (2) that GHC’s “rights to reimbursement”
were prejudiced, and (3) that there was a failure to “cooperate
with Group Health and provide requested information®. CP 1218.

As to (1), GHC’s file note of March 30, 2016 states:
“Recd cl from [Ms. Hall’s attorney] Tim Freeman [sic]. [. . .]
Case did not resolve at mediation, but now they have an
acceptable offer of $600k.” CP 1806. This means that GHC’s
own documentation evidences that as of March 30, 2016, GHC
was aware that Ms. Hall had an acceptable offer of $600,000. CP
1806. The Release was not signed until April 5,2016. CP 1578.
The settlement check was not received until April 7, 2016. CP
1859.

Asto (2}, GHC had no right to reimbursement, but if it did,

21



its rights were not prejudiced by Ms, Hall signing a release.

Rule No. 19: When, as here, the insured brings a claim
against the third party, the means by which the subrogated insurer
can recover from the responsible third party is not to standing the
insured’s shoes, but to seek reimbursement from the insured’s
recovery (1.e. alien). See Daniels v. State Farm Mut. Auto. Ins.
Co., 193 Wn.2d 563, 570, 444 P.3d 582 (2019).  Ms. Hall did
notabandon her “shoes™. She sued L92C and included in that suit
a claim for her medical expenses incurred as a result of the injury.
CP 1558-1565. If GHC had a right to reimbursement, its
enforcement mechanism is a claim against the recovery Ms. Hall
secured from 1.92C, and the reimbursement would be at most
$45,002.91 because of the equity sharing rule. Ms. Hall signing
the release in no way prejudiced GHC’s purported subrogation
rights, as her attorney continues to hold $45,002.91 (disputed
funds) in trust.

As to (3), even if the cooperation provision applied to

22



actions other than what the GHC contract states (“efforts to
collect”/“in recovery of”) neither the April 5, April 27, May 5, or
June 10, 2016 GHC letters requested any information from Ms.
Hall or her attorney.

Also, the evidence shows Ms. Hall did cooperate. CP
1796, 1806. The cooperation provision lists information about
which GHC is to be supplied: Cause of injury or illness, any
potentially liable third parties, defendants and/or insurers related
to the Injured Person’s claim and informing GHC of any
settlement or other payments relating to the Injured Person’s
Injury. CP 1708-1709.

GHC’s own documents show that GHC was aware of the
cause of injury, the third party insurer, the third party insurer’s
total med-payment amount, the settlement amount, the county,
court and cause number, the facts of the loss, injuries, attorney
fee percentage, that the costs exceeded $50,000, $219,000 in
medical expenses, almost $500,000 in wage loss, over $30,000

in chore services, and a total wage loss, chore services and

23



medical expenses claim of $736,869, CP 1796. The GHC claim
file even documents that “[A]ttorney called [. . .] citing Sherry
and comp neg issues.” CP 1806.

GIIC also knew of the tortfeasor’s policy limits. CP 977,
GHC was also Ms. Hall’s medical provider — for several decades.
Being her medical provider, it had access to medical records.
This is further evidenced by the fact that the GHC contract allows
Ms. Hall to request and receive a copy of her medical records.
CP 105-106. GHC’s claim file notes show extensive information
and knowledge about Ms. Hall’s case, damages and settlement.
CP 1796, 1804, 1806.

GHC has forced Ms. Hall to engage in costly time
consuming litigation to defend against GHC taking her money
from an already deficient common fund. GHC is not honoring its
contract nor “made whole” case law, and is basing its position on
bad faith ignorance of'its own contract and well-settled case law.

Amidst genuine issues of material fact, the Appellate Court

24



invaded the province of the jury and held that, “Group Health’s
position was not unreasonable,” GIHC has eroded the security
that it deal fairly and justly with Ms. Hall when a claim is made,
GHC’s litigation and the positions it has taken are based on
unfounded claims and violations of well-settled rules governing
insurer conduct. GHC’s position is unreasonable.

Rule No. 20: A significant purpose of an insurance
contract is frustrated if, in order to gain the benefits of the
contract, the insured is forced to engage in costly and time
consuming litigation. Colorado Structures, Inc. v. Ins. Co. of the
W., 161 Wash. 2d 577, 604, 167 P.3d 1125 (2007).

Rule No. 21: “[. . ] the insurance contract brings the
insured a certain peace of mind that the insurer will deal with it
fairly and justly when a claim is made. Conduct by the insurer
which erodes the security purchased by the insured breaches the
insurer's duty to act in good faith.” [footnote omitted]. Coventry

Assocs. v. Am. States Ins. Co., 136 Wash. 2d 269, 28283, 961
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P.2d 933 (1998).

The Appellate Court also determined that GHC did not
overemphasize its own interests and did not fail to practice
honesty and equity (questions of fact) when it sought the entire
Medical Expense amount without paying a share of attorney fees
or costs. Here, the Appellate Court relied on the GHC contract,
and (again) claimed that GHC’s “position is not unreasonable and
therefore does not constitute bad faith” - (a question of fact).
First, the Appellate Court failed to apply the Rule that GHC
cannot contract around the duty to pay a pro-rata share of fees
and costs:

Rule No. 22: “The equitable sharing rule derives from
principles of equity, not contract language.” Matsyuk v. State
Farm Fire & Cas. Co., 173 Wn.2d 643, 654,272 P.3d 802 (2012).

The Appellate Court affirmed GHC’s practice of forcing its
insured to either help GHC “collect” money to which it does not

have a right or waive the law that requires GHC to pay a pro rata
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share of fees or costs. That is a bad faith practice by GHC. It
violates the Rules set forth above, and it penalizes the insured
with liquidated damages (the full exact amount of the Medical
Expenses, without offset for fees and costs).

Rule No. 23: Courts shall not uphold a provision for
liquidated damages if (as here) it is a penalty or otherwise
unlawful. See Wallace Real Estate Inv., Inc. v. Groves, 124
Wn.2d 881, 886, 881 P.2d 1010 (1994).

GHC’sposition is based on a self-serving misinterpretation
of the contract’s cooperation provision, the failure to read that
provision in conjunction with the made whole provision, the
violation of well-settled rules governing construing insurance
contracts, refusing to acknowledge that GIC already had
information on essentially each area listed in contract’s
cooperation provision, refusing to acknowledge that in his letters
GHC counsel did not request any information of the Plaintiff or

her counsel, and a bad faith attempt to contract around the
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equitable sharing rule.

Rule No. 24:  There is in every contract an implied duty
of good faith and fair dealing. Badgett, id at 569.

Rule No. 25: “Whether an insurer acted in bad faith
remains a question of fact.” Smith v. Safeco Ins. Co., 150 Wn.2d
478, 485, 78 P.3d 1274 (2003).

C. Dismissal of Ms. Hall’s CPA counterclaim was
based on violations of this Court’s Rules and
involves a matter of public importance.

After reciting certain legal principles pertaining to a CPA
claim, the Appellate Court devoted two sentences in its analysis
of Ms. Hall’s CPA claim. The Appellate Court states, “However,
as discussed above, we hold that Group Health did not act in bad
faith in its dealings with Hall, Therefore, Hall’s CPA claim must
also fail.”

Ms. Hall has shown in detail how GHC has violated WAC

284-30-330 and RCW 48.01.030. (1) GHC misrepresented

pertinent facts and insurance policy provisions, dealt unfairly with
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Ms. Hall and failed to practice honesty and equity, in multiple
letters; (2) GHC overemphasized its own interests, failed to
practice honesty and equity and dealt unfairly with Ms. Hall
when it (i) repeatedly misconstrued its contract to favor itselfover
its insured in violation of multiple rules of insurance contract
construction, (ii) repeatedly took actions to favor itself over its
insured that defy Washington law; (iii) sought to take the entire
Medical Expense amount from Ms. Hall, without even paying its
share of fees and costs in violation of the equitable sharing rule
and based on misconstruing its policy, (iv) tried to sidestep the
provision in its contract that bars its right to reimbursement when
the insured is not fully compensated, and in fact left that
provision out of multiple subrogation letters.

GHC even claimed (despite CR 11) that Ms. Hall breached
the contract by failing to give notice of tentative settlement — yet
GIHC knew when it filed this lawsuit that its own file note dated
March 30, 2016 stated in pertinent part: “Case did not resolve in

mediation, but now they have an acceptable offer of $600k.” CP
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1806.

Rule No. 26: “The first two elements of a CPA claim
[unfair or deceptive act or practice that affects trade or commerce]
are established where a statute declares that a violation is a per se
unfair trade practice.” Keodalah v. Allstate Ins. Co., 449 P.3d
1040 (Wash. 2019). A violation of WAC 284-30-330 is a per se
unfair trade practice. id.

Rule No. 27: RCW 48.01.030 establishes a per se public
interest. Keodalah, id, citing Hangman Ridge v. Safeco Title, 105
Wash.2d at 791-92, 719 P.2d 531 (1986).

Ms. Hall has incurred a $500 cost from Dr. Ghidella
(Declaration defending against GHC’s bad-faith action) and she
has been denied possession of over $45,000 of her settlement
money.

Rule No. 28: Deprivation of the use of property as a result
of an unfair or deceptive act or practice is sufficient to satisfy the

injury and proximate cause elements of a CPA claim. See Sorrel
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v. Eagle Healthcare, Inc., 110 Wash, App. 290, 298-99, 38 P.3d
1024, (2002).

The Appellate Court’s holding is based on violations of this
Court’s Rules on bad faith, on construing insurance contracts, on
subrogation, on the made whole rules.

Rule No. 29: It is an unfair method of competition and an
unfair or deceptive act or practice in the business of insurance,
specifically to the settlement of claims, for an insurer to
misrepresent pertinent facts. WAC 284-30-33 0(l).

VI. CONCLUSION

Based on the foregoing, and RAP 13.4(b)( 1),(2) and (4),
this Court should accept review, dismiss GHC’s claims and grant
Ms. Hall’s motion for summary judgment, and award attorneys to
Ms. Hall for services in the Superior, Appellate and Supreme

Court.
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Filed
Washington State
Court of Appeals
Division Two
September 20, 2021
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

GROUP HEALTH COOPERATIVE, No. 53381-2-11
Respondent,

ORDER DENYING
MOTION FOR RECONSIDERATION
TERRI LYN HALL, a widow,

Appellant.

Appellant moves for reconsideration of the opinion filed August 3, 2021, in the above
entitled matter. Upon consideration, the court denies the motion. Accordingly, it is

SO ORDERED.

PANEL: Jj: LEE, SUTTON, MAXA

FOR THE COURT:

Atton, |
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Filed
Washington State
Court of Appeals

Division Two

August 3, 2021

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION 11
GROUP HEALTH COOPERATIVE, No. 53381-2-II

Respondent,

V.

UNPUBLISHED OPINION
TERRILYN HALL, a widow,

Appellant.

SUTTON, J. — This appeal arises from Terri Lyn Hall’s settlement of a personal injury
lawsuit and Group Health Cooperative’s efforts to investigate her claim to determine whether it
had a right of reimbursement after paying over $83,000 in medical expenses resulting from her
injuries. Hall asserted that Group Health had no right to reimbursement under well settled law
because her settlement did not make her whole. Group Health sued Hall for reimbursement,
claiming that she could not challenge the right to reimbursement because she had breached the
duty to cooperate under Group Health’s Medical Coverage Agreement (MCA) by failing to
provide Group Health with information regarding her personal injury claim. Hall appeals the
superior court’s grant of summary judgment in favor of Group Health and the summary judgment
dismissal of her counterclaims for breach of contract, bad faith, and Consumer Protection Act
(CPA), chapter 19.86 RCW, violations.

Hall argues that (1) being made whole is a condition precedent to a duty to cooperate under

the MCA and because she was not made whole, a duty to cooperate never arose; (2) even if a duty
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to cooperate did arise, there are genuine issues of material fact as to whether she failed to
cooperate; and (3) genuine issues of material fact exist as to whether any breach of the cooperation
provision prejudiced Group Health. She also argues that factual issues remain regarding her
counterclaims for breach of contract, bad faith, and CPA violations.

We hold that the superior court erred by granting summary judgment in favor of Group
Health. However, we affirm the court’s partial summary judgment dismissal of Hall’s
counterclaims of bad faith and CPA violations, but we reverse partial summary judgment dismissal
of Hall’s counterclaim for breach of contract. Accordingly, we reverse in part, affirm in part the
court’s summary judgment order, and remand for further proceedings consistent with this opinion.

FACTS
I. BACKGROUND
A. THEMCA

Group Health provided Hall with medical insurance coverage beginning in January 2012.
Group Health’s coverage was subject to Group Health’s MCA, which required Hall and her
attorneys to not prejudice Group Health’s rights fo subrogation and reimbursement when Group
Health paid medical benefits and to protect Group Health’s interest when engaging in settlement
with a third party.

The MCA contained a subrogation and reimbursement provision that gave Group Health
the right to recover medical expenses paid on Hall’s behalf from any third-party settlement:

If [Group Health] provides benefits under this Agreement for the treatment of the

mjury or illness, [Group Health] will be subrogated to any rights that the Member

may have to recover compensation or damages related to the injury or illness and
the Member shall reimburse [Group Health] for all benefits provided, from any
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amounts the Member received or is entitled to receive from any source on account
of such injury or illness, whether by suit, settlement or otherwise.

Clerk’s Papers (CP) at 1269. However, the MCA also limited Group Health’s subrogation and
reimbursement rights to “the excess of the amount required to fully compensate the Injured Person
for the loss sustained, including general damages.” CP at 1269.

The MCA required Hall and her attorney to cooperate with Group Health in its efforts to
collect its medical expenses by, among other things, giving Group Health certain information:

The Injured Person and his/her agents shall cooperate fully with [Group
Health] in its efforts to collect [Group Health]’s Medical Expenses. This
cooperation includes, but is not limited to, supplying [Group Health] with
information about the cause of injury or illness, any potentially liable third parties,
defendants and/or insurers related to the Injured Person’s claim and informing
[Group Health] of any settlement or other payments relating to the Injured Person’s
injury.

CP at 1269 (emphasis added). In addition, the MCA stated:

If the Injured Person fails to cooperate fully with [Group Health] in recovery of
[Group Health]’s Medical Expenses, the Injured Person shall be responsible for

directly reimbursing [Group Health] for 100% of [Group Health]'s Medical
Lxpenses.

CP at 1270 {(emphasis added).
The MCA also stated:

To the extent that the Injured Person recovers funds from any source that
may serve to compensate for medical injuries or medical expenses, the Injured
Person agrees to hold such monies in trust or in a separate identifiable account until
[Group Health]’s subrogation and reimbursement rights are fully determined and
that [Group Health] has an equitable lien over such monies to the full extent of
[Group Health]'s Medical Expenses and/or the Injured Person agrees to serve as
constructive trustee over the meonies to the extent of [Group Health]’s Medical
Expenses.

CP at 1270 (emphasis added).
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Finally, the MCA provided that “under certain conditions” Group Health would “reduce
the amount of reimbursement to [Group Health] by the amount of an equitable apportionment” of
attorney’s fees so long as Hall provided Group Health with “a list of the fees and associated costs
before settlement” and “the Injured Person’s attorney’s actions were reasonable and necessary to
secure recovery.” CP at 1270.

B. THE ACCIDENT

On September 18, 2012, Hall fell and fractured her right leg and her left pinky finger. On
October 4, she notified Group Health of her injury and stated that she had filed a personal injury
claim with the insurance company of the building where she fell. Group Health ultimately paid
over $83,000 in medical benefits because of Hall’s injuries.

On May 8, 2013, an attorney sent Group Health a letter informing Group Health that Hall
had retained his firm to represent her in all matters arising from her fall.

C. HALL’S PERSONAL INJURY SETTLEMENT AND GROUP HEALTH'S COMMUNICATIONS

In December 2014, Hall filed suit against the owner of the building where she fell, Labor
1992 Corporation. Following Hal!’s notice that she intended to settle, Group Health’s attorney
sent three letters and one email to Hall’s attorney. None of those communications stated that
Group Health needed information from Hall in order to determine whether it had a right to
reimbursement,

1. April 5, 2016 Letter from Group Health

The first of Group Health’s letters was dated April 5, 2016. In that letter, Group Health’s
attorney stated that he would review the file and would be in touch. The letter did not request any

information from Hall.
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Significantly, Group Health’s attorney later claimed in a June 10, 2016 letter (discussed
below) that “[i]n my letter of April 5, 2016, I requested that you provide our office with certain
information in support of your claim for a reduction in Group Health’s subrogation claim.” CP at
1217, That statement was not accurate,

2, April 27, 2016 Letter from Group Health

The second of Group Health’s letters was dated April 27, 2016. The letter noted that Hall
had settled for less than available policy limits, and that such a settlement was evidence that she
had been fully compensated.! The letter discussed two cases in which the courts ruled that an
injured person had been fully compensated by a settlement for less than their policy limits. The
letter then stated, “['Y]ou and Ms. Hall were aware of Group Health’s subrogation claim, and also
knew of the other attorney fees and costs that would have to be deducted from any settlement
amount. If the settlement offer did not reflect what you believed to be full compensation, then you
did not have to accept it. You could have, instead, had the question of full compensation decided
through trial.” CP at 1207 (emphasis added).

Finally, the letter asserted that Group Health was entitled to reimbursement: “Based on the
information I have been provided and the above-cited case law, it is Group Health’s position that
Group Healih is entitled to be reimbursed for the amounts it expended for Ms. Hall’s medical
care.” CP at 1207 (emphasis added).

In conclusion, the letter stated,

" Hall’s settlement was for $600,000. The tortfeasor’s policy fimits were $2 million.
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Our position is based upon the information made available to us to date,

Should you wish to provide additional evidence to support your claim for a

reduction in Group Health’s subrogation claim, we would, of course, be willing to

review the same. Information which would be helpful in that review would be a

copy of your mediation statement, as well as all materials provided to the mediator,

copies of medical records, expert reports and any other information you believe

supports your position.
CP at 1207 (emphasis added).

3. May 5, 2016 Email from Group Health

On May 3, 2016, Group Health’s attorney sent an email to Hall’s attorney. The email
stated, “I have not received any of the records I requested in my last letter to you. When will you
be providing me the requested information?” CP at 1213. This email was somewhat misleading.
Group Health’s attorney did not specifically request records from Hall’s attorney in the April 27
letter. He stated that if Hall’s attorney wished to provide additional information, Group Health

would review it.

4. June 10, 2016 Letter from Group Health

Group Health’s final letter before filing suit was dated June 10, 2016. The letter stated that
Group Health’s attorney had not received information requested in the April 5 letter and the

May 5 email. The letter quoted the cooperation provision in the MCA and related provisions, and

stated,

As a result of the foregoing, your client has failed to cooperate fully with
Group Health in regard to this claim and is in violation of the terms of her policy.
Said policy violations include, but are not limited to:

1. Failure to promptly notify Group Health of a tentative settlement;
2. Prejudicing Group Health’s rights to reimbursement; and

3. Failure to cooperate with Group Health and provide requested information.
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Accordingly, your client’s policy requires that you and your client directly
reimburse Group Health for the full amount of any benefits paid on her behalf to

date.

CP at 1218, The letter did not state that any additional information would change Group Health’s
position or that additional information would be required by Group Health.
II. PROCEDURAL HISTORY

On September 16, 2016, Group Health filed a complaint seeking a declaratory judgment of
$83,580.66 to reimburse it for medical expenses it paid related to Hall’s personal injury claim.
The complaint alleged that Hall failed to cooperate, breached the MCA, and prejudiced Group
Health. Hall counterclaimed for breach of contract, bad faith, and violations of the CPA.

During discovery, Hall and her attorney produced medical records and expert reports
addressing the injuries purportedly caused by her fall and disclosing that she had a long history of
problems with her right leg.

Group Health filed a motion for summary judgment, arguing that Hall breached her duty
to cooperate by refusing to provide any of the information Group Health requested, and thus, she
was required to reimburse Group Health for all of its medical expenses. It also requested dismissal
of Hall’s counterclaims. 'The superior court granted summary judgment ruling that “based on the

undisputed facts and the case law . . . Ms. Hall has not fully cooperated” and dismissed her claim

with prejudice and entered judgment for Group Health in the amount of $83,329.66.2 CP at 1920-

2 The total amount Group Health was awarded at summary judgment, $83,329.66, differs from the
amount it initially sought, $83,580.66, because it was reimbursed in the amount of $251.00 by
Labor 1992 Corporation’s insurer, Mutual of Enumclaw.
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22, 1923-28; Verbatim Report of Proceedings (VRP) (Nov. 2, 2018) at 76-77. The superior court
also dismissed Hall’s counterclaims. Hall appeals the superior court’s summary judgment orders.
ANALYSIS
I. LEGAL PRINCIPLES

A. SUMMARY JUDGMENT STANDARD

We review summary judgment orders de novo, Mackey v. Home Depot US4, Inc., 12 Wn.
App. 2d 557, 569, 459 P.3d 371, review denied, 195 Wn.2d 1031 (2020). We review all evidence
and reasonable inferences in the light most favorable to the nonmoving party. Mackey, 12 Wn.
App. 2d at 569. But if there are genuine issues of material fact, then the order granting summary
judgment must be overturned. CR 56(c); Mackey, 12 Wn. App. 2d at 569, There is a genuine
issue of material fact when reasonable minds could disagree on the facts controlling the outcome
of the litigation. Mackey, 12 Wn. App. 2d at 569.

The party moving for summary judgment bears the initial burden of demonstrating that
there is no genuine issue of material fact. Mackey, 12 Wn. App. 2d at 569. A moving defendant
can meet this burden by demonstrating that the plaintiff cannot support his or her claim with any
evidence. Mackey, 12 Wn. App. 2d at 569. After the defendant has made such a showing, the
burden shifts to the plaintiff to present specific facts that reveal a genuine issue of material fact.
Mackey, 12 Wn. App. 2d at 569. Summary judgment is appropriate if a plaintiff fails to show
sufficient evidence that creates a question of fact about an essential element on which he or she
will have the burden of proof at trial. Mackey, 12 Wn. App. 2d at 569.

When an appeal arises out of an order granting summary judgment, we engage in the same

inquiry as the trial court. Group Health Coop. v. Coon, 193 Wn.2d 841, 849, 447 P.3d 139 (2019).
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Summary judgment is proper only when “there is no genuine issue as to any material fact and . . |
the moving party is entitled to a judgment as a matter of law.” CR 56(c). ““All facts and reasonable
inferences are considered in the light most favorable to the nonmoving party, and all questions of
law are reviewed de novo.”” Coon, 193 Wn.2d at 849-50 (quoting Mountain Park Homeowners
Ass'nv. Tydings, 125 Wn.2d 337, 341, 883 P.2d 1383 (1994)).

B. FuLL COMPENSATION RULE

Interpretation of an insurance contract is a question of law that we review de novo, Woo
v. Fireman’s Fund Ins. Co., 161 Wn.2d 43, 52, 164 P.3d 454 (2007).

In Coon, our Supreme Court reiterated that

“while an insurer is entitled to be reimbursed to the extent that its insured recovers

payment for the same loss from a [tortfeasor] responsible for the damage, it can

recover only the excess which the insured has received from the wrongdoer,
remaining after the insured is_filly compensated for the loss.”
193 Wn.2d at 850 (alteration in original) (quoting Thiringer v. Am. Motors Ins. Co., 91 Wn.2d
215,219,588 P.2d 191 (1978)). “This ‘made whole’ principle ‘embodies a policy deemed socially
desirable in this state.”” Coon, 193 Wn.2d at 850 (quoting Thiringer, 91 Wn.2d at 220). This rule
applies to health insurance policies. Coon, 193 Wn.2d at 854.

“Settlement for less than the tortfeasor’s policy timits does not create a presumption of full
compensation.” Coon, 193 Wn.2d at 855. “Instead, acceptance of a settlement is simply some
evidence thai the insured has been full compensated.” Coon, 193 Wn.2d at 855. In addition, full
compensation is determined without any reduction for comparative fault. Sherry v. Fin. Indem.

Co., 160 Wn.2d 611, 625-26, 160 P.3d 31 (2007). “An insurer is entitled to an offset, sctoff, or

reimbursement when both: (1) the contract itself authorizes it and (2) the insured is fully
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compensated by the relevant ‘applicable measure of damages.’” Sherry, 160 Wn.2d at 619
(quoting Barney v. Safeco Ins. Co. of Am., 73 Wn. App. 426, 429, 869 P.2d 1093 (1994)).

If the insured breaches the contract, the insurer has a remedy, but only if there is prejudice
to the insurer from the insured’s breach. Coon, 193 Wn.2d at 858. The insurer has the burden of
proof to demenstrate prejudice by the insured’s actions. Coon, 193 Wn.2d at 857. ““To establish
prejudice, the insurer must show concrete detriment . . . together with some specific harm to the
insurer caused thereby.”” Coon, 193 Wn.2d at 857 (alteration in original) (internal quotation marks
omitted) (quoting Pilgrim v. State Farm Fire & Cas. Co., 89 Wn.2d 712, 724-25, 950 P.2d 479
(1997)). “Determining prejudice from a policy breach is a question of fact for the jury and ‘will
seldom be established as a matter of law.”” Coon, 193 Wn.2d at 857 (quoting Tran v. State Farm
Fire & Cas. Co., 136 Wn.2d 214, 228, 961 P.2d 358 (1998)).

II. BREACH OF DUTY TO COOPERATE

Hall argues that the superior court erred by granting summary judgment in favor of Group
Health based on a finding that she breached the duty to cooperate. She argues that full
compensation was a condition precedent to the duty to cooperate, she was not fully compensated,
and there are genuine issues of material fact as to whether she breached the duty to cooperate and
whether any breach of the duty to cooperate prejudiced Group Health, We agree that factual issues
remain regarding Hall’s alleged breach of the duty to cooperate and prejudice.

A. EXISTENCE OF DUTY TO COOPERATE
“|T]o determine the scope of [an insured’s] duty to cooperate with the insurer, we must

first look to the relevant policy language.” Tran, 136 Wn.2d at 225. Here, the MCA expressly

10
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required Hall and her attorneys to “cooperate fully with [Group Health] in its efforts to collect
[Group Health]’s Medical Expenses.” CP at 1269 (emphasis added).

This cooperation included providing information related to the cause of her injuries, any
potential third party liability and applicable insurance, promptly informing Group Health of any
settlement, and not settling the claim without protecting Group Health’s interest. The MCA also
required Hall and her attorneys to do nothing to prejudice Group Health’s right of subrogation or
reimbursement, and hold in trust any recovered monies as a constructive trustee. Thus, we hold
that the superior court correctly found that Hall and her attorneys had a duty to cooperate under
the MCA.

B. “MADE WHOLE” IS NOT A CONDITION PRECEDENT T0O THE DUTY TO COOPERATE

Hall argues that being made whole is a condition precedent for a duty to cooperate to arise
under the MCA. We disagree because the MCA does not require that Hall be made whole prior to
a duty to cooperate with Group Health.

Whether an insured has been “made whole” is determined “by the relevant ‘applicable
measure of damages.”” Sherry, 160 Wn.2d at 619 (quoting Barney, 73 Wn. App. at 429), “A
condition precedent is an event occurring after the making of a valid contract which must occur
before a right to immediate performance arises.” Jones Assocs., Inc. v. Eastside Properties, Inc.,
41 Wn. App. 462, 466, 704 P.2d 681 (1985). “*Whether a provision in a contract is a condition,
the nonfulfillment of which excuses performance, depends upon the intent of the parties, to be
ascertained from a fair and reasonable construction of the language used in the light of all the
surrounding circumstances.”” Jones, 41 Wn. App. at 466-67 (quoting Ross v. Harding, 64 Wn.2d

231,236,391 P.2d 526 (1964)). “‘An intent to create a condition is often revealed by such phrases

11
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and words as “provided that,” “on condition,” “when,” “so that,” “while,” “as soon as,” and
“after.””” Jones, 41 Wn. App. at 467 (quoting Vogt v. Hovander, 27 Wn. App. 168,178,616 P.2d
660 (1979)). “Where it is doubtful whether words create a promise or an express condition, they
are interpreted as creating a promise.” Jones, 41 Wn. App. at 467.

The MCA requires that Hall and her attorneys “shall cooperate fully with [Group Health]
in its efforts to collect [Group Health]’s Medical Expenses.” CP at 1269. Hall acknowledges that
assessing whether she was made whole is a prerequisite to Group Health determining whether it
has a right to reimbursement, and thus a necessary part of Group Health’s “efforts to collect or
recover its Medical Expenses.” Appellant’s Opening Br., at 22.

Construing Hall’s duty of cooperation as arising only after she has been fully compensated
would nullify the duty to cooperate clause and Group Health’s right to reimbursement. See
Seattle-First Nat'l Bank v. Westlake Park Assocs., 42 Wn. App. 269, 274, 711 P.2d 361 (1985)
(“An interpretation which gives effect to all of the words in a contract provision is favored over
one which renders some of the language meaningless or ineffective.”). If insureds are not required
to cooperate until an insurer proves the insured has been made whole, an insured’s duty of
cooperation would never arise because an insurer cannot prove that the insured has been made
whole without the insured’s cooperation.

No language in the MCA conditions a duty to cooperate on Hall being made whole. CP at
1269-70. Hall’s argument would negate her duty to cooperate because, as the superior court
recognized, Group Health could not prove Hall had been “made whole” without the information
Hall refused to provide so that Group Health could assess her claim that she was not made whole,

VRP (Nov. 2, 2018) at 76-77. Accordingly, Hall and her attorney were required to cooperate with

12
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Group Health’s efforts, including by providing “information about the cause of injury.” CP at
1269,

The MCA contains no conditional qualifiers on a duty to cooperate, nor does it in any way
reference the language limiting Group Health’s reimbursement “to the excess of the amount
required to fully compensate” Hall. CP at 1269. Moreover, the MCA states that an insured who
“recovers funds from any source that may serve to compensate for medical injuries or medical
expenses” must “hold such monies in trust or in a separate identifiable account until [Group
Health]’s subrogation and reimbursement rights are fully determined.” CP at 1270. This language
underscores that a duty to cooperate arose when Hall received the settlement funds, and that it was
not conditioned on Group Health proving that she had been made whole.

The superior court correctly rejected Hall’s interpretation of the MCA because of the
impossible scenario it required Group Health to resolve in order to assert its right to
reimbursement: “how is it that Group Health meets its burden of showing that your client was not
fully compensated, if there is no obligation on your client’s part to cooperate with Group Health?”
VRP (Nov. 2, 2018) at 62.

We hold that the superior court correctly ruled that a duty to cooperate is not a condition
precedent of Hall being made whole by the settlement. We next address whether there was a
breach of the MCA.

C. BREACH OF DUTY TO COOPERATE
“[T]o determine the scope of [an insured’s] duty to cooperate with the insurer, we must

first look to the relevant policy language.” Tran, 136 Wn.2d at 225.

13
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Group Health claims that Hall breached her duty to cooperate because Group Health
expressly requested that she provide information about her claim and she refused. But there is at
least a question of fact as to whether Group Health actually requested such information,

As noted above, the April 5, 2016 letter from Group Health did not request any information
despite Group Health’s later claim that it did. And in the April 27 letter, Group Health did not
request that Hall provide any information. Instead, Group Health’s attorney took a firm position
that Group Health was entitled to reimbursement because Hall had settled for less than the
tortfeasor’s insurance policy limits. The letter then stated that if Hall’s attorney wished to provide
additional information, Group Health would review it. In other words, Group Health had made its
decision. But if Hall wanted Group Health to change its position, Hall would have to provide
additional information.

Group Health’s May 5 email asked when Hall's attorney would be providing the requested
information. But this email must be read in light of the April 27 letter. Again, that letter did not
request any information; it merely invited Hall’s attorney to provide it if Hall wanted Group Health
to change its position.

The actual language of Group Health’s letters creates a question of fact as to whether Group
Health requested that Hall provide information, and therefore, whether Hall failed to cooperate by
disregarding that request. There is evidence that Hall merely declined Group Health invitation to
provide additional information, which a jury could find did not breach the duty to cooperate.

D. PREJUDICE FROM BREACH
Hall argues that the superior court erred by determining that Group Health was prejudiced

as a matter of law by the breach of the MCA. We agree.
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Prejudice can “be established as a matter of law” only when the insurer shows “specific
harm” from the insured’s refusal to cooperate. Tran, 136 Wn.2d at 228; Pilgrim, 89 Wn. App. at
725.

Even if Hall breached the cooperation provision, Group Health is entitled to a remedy only
if the breach caused prejudice. Coon, 193 Wn.2d at 856-57. In insurance law, “*not every breach
discharges performance by the other party.”” Coon, 193 Wn.2d at 856 (quoting Pilgrim, 89 Wn.
App. at 724)). Significantly, the insurer has the burden of proving that it was prejudiced. Coon,
193 Wn.2d at 857.

Our Supreme Court in Coon emphasized that “[d]etermining prejudice from a policy
breach is a question of fact for the jury and *will seldom be established as a matter of law.’” Coon,
193 Wn.2d at 857 (quoting Tran, 136 Wn.2d at 228).

Group Health now claims that it was prejudiced because Hall’s failure to provide
information about her claim prevented it from evaluating the right to reimbursement from Hall’s
settlement. Group Health also claims that it could not evaluate the right to reimbursement because
it did not have enough information to determine whether Hall had been fully compensated. But
there is at least a question of fact as to whether Group Health was prevented from evaluating its
right to reimbursement.

The undisputed evidence shows that Group Health did evaluate its right to reimbursement
without the need for any information from Hall. As noted above, the April 27 letter unequivocally
stated Group Health’s legal position that there was a right to reimbursement because Hall settled
Jor less than available policy limits. Thus, it appears the only information Group Health needed

to make this decision was the amount of the settlement and the amount of the tortfeasor’s policy
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limits, which Group Health already had. Additional information about Hall’s claim was not
relevant to that decision.

Group Health continued to assert this position in the superior court. In its summary
judgment brief, Group Health stated, “Because Defendant Hall did not exhaust the tortfeasor’s
assets, the full compensation rule upon which the Defendant relies does not apply.” CP at 1347,
Later in their brief, Group Health stated, “The question of whether an insured has not been fully
compensated, and therefore need not reimburse her insurer for its subrogated interest from third-
party settlement proceeds, arises only when the tortfeasor’s assets, or at least those assets readily
accessible through an insurance policy, have been exhausted.” CP at 1357,

Finally, Group health concluded, “An adequate pool of funds existed to satisfy Defendant
Hall’s and [Group Health]’s claims. Under these circumstances, [Group Health] is entitled as a
matter of law to reimbursement of its subrogation claim. In summary, Defendant Hall did not
exhaust the tortfeasor’s assets, so the question of full compensation does not arise.” CP at 1361 -
62 (emphasis added).

In fact, the position Group Health took in the April 27 letter and the summary judgment
briefing was wrong, The Supreme Court in Coon stated, “Settlement for less than the tortfeasor’s
policy limits does not create the presumption of full compensation. Instead, acceptance of a
settlement is simply some evidence that the insured has been fully compensated.” 193 Wn.2d at
8535 (citation omitted).

The fact that Group Health took a firm position that it was entitled to reimbursement before
requesting any information from Hall creates a question of fact regarding prejudice. There is

evidence that Group Health would have maintained that position even if Hall had provided
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additiona] information, because it was based on an erroneous legal conclusion that settlement for
less than the tortfeasor’s policy limits established that Hall had been fully compensated. Based on
this evidence, a jury could find that any breach of the duty to cooperate did not prejudice Group
Health.
III. DISMISSAL OF HALL'S COUNTERCLAIMS

Hall argues that the superior court erred by dismissing her counterclaims for breach of
contract, bad faith, and CPA violations, We hold that the superior court did err by dismissing the
breach of contract claim because there are genuine issues of material fact, but it did not err by
dismissing the claims of bad faith and CPA violations.
A. BREACH OF CONTRACT

Hall argues that she was forced to sue Group Health “in order to gain the benefits of the
contract,” and that Group Health violated its duty of good faith under Zank v. State Farm Fire and
Casualty Co.,” and its duty of good faith under RCW 48.01.030* and WAC 284-30-330(1).°

Group Health paid $83,580.66 for Hall’s medical expenses promptly and without question.

Group Health then requested that Hall and her attorneys provide it with necessary information that

* 105 Wn.2d 381, 387, 715 P.2d 1133 (1986). In 1ank, the court held that an insurer owes its
insured a duty of good faith. 105 Wn.2d at 387.

1RCW 48.01.030 states, “The business of insurance is one affected by the public interest, requiring
that all persons be actuated by good faith, abstain from deception, and practice honesty and equity
in all insurance matters. Upon the insurer, the insured, their providers, and their representatives
rests the duty of preserving inviolate the integrity of insurance.”

> WAC 284-30-330(1) states, “The following are hereby defined as unfair methods of competition
and unfair or deceptive acts or practices of the insurer in the business of insurance, specifically
applicable to the settlement of claims: . . . [m]isrepresenting pertinent facts or insurance policy
provisions.”

17
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would have allowed it to determine whether she had been fully compensated for her injuries. But
Hall and her attorneys then refused to provide that information, forcing Group Health, not Hall, to
sue for a declaratory judgment to gain the benefit of its contract. We held earlier that the actual
language of Group Health’s letters creates a question of fact as to whether Group Health requested
that Hall provide information and therefore whether Hall failed to cooperate by disregarding that
request and caused prejudice to Group Health., There is evidence that Hall merely declined Group
Health’s invitation to provide additional information, which a jury could find that Hall did not
breach the duty to cooperate. For similar reasons and viewing the evidence in the light most
favorable to Hall, there is a genuine issue of material fact as to whether Group Health breached its
contract. Thus, we hold that the superior court erred by dismissing her breach of contract claim
on partial summary judgment.
B. BAD FAITH

Insurers owe policy holders a duty to act in good faith. Smith v. Safeco Ins. Co. » 150 Wn.2d
478, 484, 78 P.3d 1274 (2003). “To succeed on a bad faith claim, the policyholder must show the
insuret’s breach of the insurance contract was unreasonable, frivolous, or unfounded.” Smith, 150
Wn.2d at 484. Bvidence of intentional bad faith or fraud is not required. Indus. Indem. Co. of the
Nw., Inc. v. Kallevig, 114 Wn.2d 907, 916, 792 P.2d 520 (1990). An insurer has acted in bad faith
il'it denies coverage without a reasonable justification. Kallevig, 114 Wn.2d at 917. “Harm . . .
is an essential element” of a bad faith claim and an insurer is entitled to summary judgment “if a
reasonable person could conclude that the insured suffered no harm.” Werlinger v. Clarendon

Nat'l Ins. Co., 129 Wn. App. 804, 808, 120 P.3d 593 (2005). We hold that Hall fails to establish
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a factual issue that Group Health acted in bad faith, and thus, the court did not err by dismissing
this counterclaim.

Hall first claims that Group Health acted in bad faith and breached its duty to evaluate her
$5,000 settlement offer to resolve the reimbursement issue, citing Truck Ins. Exch. of the Farmers
Ins. Group. v. Century Indem. Co., 76 Wn. App. 527, 534, 887 P.2d 455 (1995). But here, the
settlement offer was from Hall not a third party, and Group Health did not act in bad faith by
rejecting her settlement offer which required it to forfeit its contractual right of reimbursement.

Hall next claims that Group Health misrepresented pertinent facts and insurance policy
provisions by sending her multiple collection letters. The record does not support Hall’s claim
because the letters Group Health sent her were not collection letters. Nor did Group Health ever
tell Hall it had commenced a collection proceeding against her; instead, it requested that her
attorneys “please contact [it] . . . to discuss . . . reimbursement.” CP at 1218, 1213 (Group Health’s
attorney wrote, “I have not received any of the records I requested in my last letter . . .. When
will you be providing me the requested information?”).

Group Health did not act improperly by asking Hall to cooperate with its investigation of
its right to reimbursement or by filing this action when she and her attorneys refused to cooperate.
Group Health did not act in bad faith because it was within its right to pursue its right to
reimbursement under the policy and to request information from Hall and her attorneys in order to
investigate and determine whether Hall had been fully compensated.

Hall next claims that Group Health misrepresented a pertinent fact in its letter to her
attorneys by informing her that it was “entitled to reimbursement for its medical treatment.”

Appellant’s Opening Br. at 40. She argues that the Group Health also failed to inform her that
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Group Health’s right to reimbursement arose after she was “fully compensated.” Appellant’s
Opening Br. at 41. But in a letter sent before the one cited by Hall, Group Health told Hall that it
would have the right te reimbursement “if the at-fault party is liable and the at-fault party has
sufficient assets to compensate you.” CP at 1220. Group Health’s actions do not constitute bad
faith.

Hall next argues that Group Health overemphasized its own interests and failed to practice
honesty and equity by pursuing its right of reimbursement of the entire $83,580.66, without paying
a share of her attorney fees and costs. But the language in Group Health’s policy provided for
reimbursement without paying attorney foes if Hall breached the cooperation clause. Although we
find questions of fact regarding breach of the cooperation clause, Group Health’s position is not
unreasonable, and therefore does not constitute bad faith,

Hall then argues that Group Health’s proceeding to litigate the medical expenses, which
expenses had already been paid by a third party insurer, constitutes bad faith. Again, Group
Health’s position was not unreasonable. These actions do not rise to the level of bad faith.

Hall also claims that Group Health dealt unfairly with her by circumventing its legal
obligations to pay its share of her fees and costs, construing the contract in an absurd way to
sidestep the fee provision, constituting bad faith. Again, we do not find that Group Health’s
interpretation of the policy was unreasonable. These actions do not constitute bad faith. Because
Hall fails to raise any factual issues of bad faith by Group Health, we hold that the court did not

err by dismissing this counterclaim.
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C. CPA VIOLATIONS

To prevail in a private CPA claim, Hall must prove the following: ““(1) unfair or deceptive
act or practice; (2) occurring in trade or commerce; (3) public interest impact; (4) injury to plaintiff
in his or her business or property; [and] (5) causation.”” Mellon v. Reg'l Tr. Services Corp., 182
Wn. App. 476, 487-88, 334 P.3d 1120 (2014) (alteration in original) (quoting Hangman Ridge
Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 780, 719 P.2d 531 (1986)).

Hall claims that under RCW 48.30.010, a single violation of WAC 284-30-330 is an unfair
trade practice under the CPA and Group Health’s breach of its duty of good faith is a “per se”
violation of the CPA. Appellant’s Opening Br. at 45 (citing Gosney v. Fireman's Fund Ins. Co.,
3 Wn. App. 2d 828, 419 P.3d 447 (2018)). However, as discussed above, we hold that Group
Health did not act in bad faith in its dealings with Hall. Therefore, Hall’s CPA claim also must
fail.

ATTORNEY FEES

Hall requests an award of appellate attomey fees and costs under RAP 18.1, RCW
19.86.090, McRory v. N. Ins. Co. of New York, 138 Wn.2d 550, 980 P.2d 736 (1999), and Olympic
S.8. Co., Inc. v. Centennial Ins. Co., 117 Wn.2d 37, 811 P.2d 673 (1991). But those authorities do
not provide a basis for an award of attorney fees in this case. Accordingly, we deny Hall’s request

for attorney fees.
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CONCLUSION
We hold that the superior court erred by granting summary Jjudgment in favor of Group
Health. However, we affirm the court’s partial summary judgment dismissal of Hall’s
counterclaims of bad faith and CPA violations, but we reverse partial summary judgment dismissal
of Hall’s counterclaim for breach of contract. Accordingly, we reverse in part, affirm in part the
court’s summary judgment order, and remand for further proceedings consistent with this opinion.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it 1s so ordered.

Awtton, {

SUTTON, J. r %

We concur:

e,
Lg’Cl.
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10/20/21, 3:40 PM RCW 48.01.03C: Public interest.
RCW 48.01.030
Public interest.

The business of insurance is one affected by the public interest, requiring that all persons be

actuated by good faith, abstain from deception, and practice honesty and equity in all insurance matters.

Upon the insurer, the insured, their providers, and their representatives rests the duty of preserving
inviolate the integrity of insurance.

[ 1995 ¢ 285 § 16; 1947 ¢ 79 § .01.03; Rem. Supp. 1947 § 45.01.03.]
NOTES:

Effective date—1995 ¢ 285: See RCW 48.30A.908.

httos:/fapp.leg.wa.gov/rew/default.aspx?cite=48.01.030
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10/20/21, 3:41 PM WAG 284-30-330:
HTML has links - PDF has Authentication

-PDF - WAC 284-30-330

Specific unfair claims settlement practices defined.

The following are hereby defined as unfair methods of competition and unfair or deceptive acts or
practices of the insurer in the business of insurance, specifically applicable to the settlement of claims:

(1) Misrepresenting pertinent facts or insurance policy provisions.

(2) Failing to acknowledge and act reasonably promptly upon communications with respect to
claims arising under insurance policies.

(3} Failing to adopt and implement reasonable standards for the prompt investigation of claims
arising under insurance policies.

(4) Refusing to pay claims without conducting a reasonable investigation.

(5) Failing to affirm or deny coverage of claims within a reasonable time after fully completed
proof of loss documentation has been submitted.

(8) Not attempting in good faith to effectuate prompt, fair and equitable settlements of claims in
which liability has become reasonably clear. In particular, this includes an obligation to promptly pay
property damage claims to innocent third parties in clear liability situations. If two or more insurers share
liability, they should arrange to make appropriate payment, leaving to themselves the burden of
apportioning liability.

(7) Compelling a first party claimant to initiate or submit to litigation, arbitration, or appraisal to
recover amounts due under an insurance policy by offering substantially less than the amounts ultimately
recovered in such actions or proceedings.

(8) Attempting to settle a claim for less than the amount to which a reasonable person would
have believed he or she was entitled by reference to written or printed advertising material
accompanying or made part of an application.

(9) Making a claim payment to a first party claimant or beneficiary not accompanied by a
statement setting forth the coverage under which the payment is made.

(10) Asserting to a first party claimant a policy of appealing arbitration awards in favor of insureds
or first party claimants for the purpose of compelling them to accept settlements or compromises less
than the amount awarded in arbitration.

{11) Delaying the investigation or payment of claims by requiring a first party claimant or his or
her physician to submit a preliminary claim report and then requiring subsequent submissions which
contain substantially the same information.

(12) Failing to promptly settle claims, where liability has become reasonably clear, under one
portion of the insurance policy coverage in order to influence settlements under other portions of the
insurance policy coverage.

(13) Failing to promptly provide a reasonable explanation of the basis in the insurance policy in
relation to the facts or applicable law for denial of a claim or for the offer of a compromise settlement.

(14) Unfairly discriminating against claimants because they are represented by a public adjuster.

{15) Failing to expeditiously honor drafts given in settlement of claims. A failure to honor a draft
within three working days after notice of receipt by the payor bank will constitute a violation of this
provision. Dishonor of a draft for valid reasons related to the settlement of the claim will not constitute a
violation of this provision.

(16) Failing to adopt and implement reasonable standards for the processing and payment of
claims after the obligation to pay has been established. Except as to those instances where the time for
payment is governed by statute or rule or is set forth in an applicable contract, procedures which are not
designed to deliver payment, whether by check, draft, electronic funds transfer, prepaid card, or other
method of electronic payment to the payee in payment of a settled claim within fifteen business days
after receipt by the insurer or its attorney of properly executed releases or other settlement documents

https://apps.leg.wa.goviwac/default.aspx?cite=284-30-330 112
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are not acceptable. Where the insurer is obligated to furnish an appropriate release or settlement
document to a claimant, it must do so within twenty working days after a settlement has been reached.

(17) Delaying appraisals or adding to their cost under insurance policy appraisal provisions
through the use of appraisers from outside of the loss area. The use of appraisers from outside the loss
area is appropriate only where the unique nature of the loss or a lack of competent local appraisers
make the use of out-of-area appraisers necessary.

(18) Failing to make a good faith effort to settle a claim before exercising a contract right to an
appraisal,

(19) Negotiating or settling a claim directly with any claimant known to be represented by an
attorney without the attorney's knowledge and consent. This does not prohibit routine inquiries to a first
party claimant to identify the claimant or to obtain details concerning the claim.

[Statutory Authority: RCW 48.02.060 and 48.30.010. WSR 16-20-050 (Matter No. R 2016-12), § 284-30-
330, filed 9/29/16, effective 10/30/16; WSR 09-11-129 (Matter No. R 2007-08), § 284-30-330, filed
5/20/09, effective 8/21/09. Statutory Authority: RCW 48.02.060, 45.44.050 and 48.46.200. WSR 87-09-
071 (Order R 87-5), § 284-30-330, filed 4/21/87, Statutory Authority: RCW 48,02.060 and 48.30.010.
WSR 78-08-082 (Order R 78-3), § 284-30-330, filed 7/27/78, effective 9/1/78.]

hitps:/fapps.leg.wa.goviwac/default.aspx?cite=284-30-330 2/
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